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In The 


Httitrfi States (Hmtrt of Appeals 

Foe the District of Columbia Circuit 


No. 10,550 


James L. Trotter, Appellant, 
v. 

Lucille K. Trotter, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment of The United 
States District Court for The District of Columbia award¬ 
ing defendant a money judgment for arrearages of main¬ 
tenance against plaintiff (appellant) arising out of a case 
for absolute divorce filed on May 15, 1942. The District 
Court had original jurisdiction under Title 11-325 of the 
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District of Columbia Code, 1940 Edition; and, this Court 
I has jurisdiction under Title 28, Chapter 83, Section 1291 
of the United States Code. 

I STATEMENT OF THE CASE 

Plaintiff (appellant), on May 15, 1942, filed a complaint 
' for absolute divorce on the ground of adultery, and, inter 
alia, asked for custody of the minor child of the parties; 
i defendant filed an answer and cross-complaint for limited 
divorce on the ground of cruelty, and, inter alia, asked for 
custody and maintenance of said minor child, and alimony 
for herself. Thereafter, on May 21, 1943, appellant was 
awarded a judgment of absolute divorce on the ground 
i of adultery, and the cross-complaint for limited divorce 
was dismissed, but, the decree failed to speak with respect 
either of custody or of maintenance of the said minor child, 
and, up to that time there had been no custody or main¬ 
tenance orders, pendente lite or otherwise, passed in the 
case. The said child has been in the custody of appellee 
i ever since, and appellant has regularly contributed various 
monthly sums to appellee for the support of said child up 
to and including the month of January, 1949, since which 
time he has paid nothing because, he alleges, she has re¬ 
fused to let him see and have the child. Both parties have 
since remarried different spouses. No further pleadings 
were filed in the original divorce case until March 30,1949, 
when appellee, with new counsel, filed a motion for cus¬ 
tody and maintenance of the said child, and appellant, also 
i with new counsel, filed oppositions to said motion; each 
party thereafter filed affidavits supporting their positions 
in the matter. Although both counsel requested it, no 
hearing has ever been had respecting the question of cus- 
i tody and maintenance of said child; and, on June 30, 
i 1949, the District Court passed an order denying appellee’s 
oral motion to advance the cause for hearing, and therein 
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ordered appellant to pay appellee the sum of $105.00 forth¬ 
with and $35.00 on the 15th day of July 1949 and $35.00 
on the 15th day of each month thereafter pendente lite 
for the support and maintenance of the minor child; ap¬ 
pellant failed to comply with said order and on January 
13, 1950, judgment was entered against him in favor of 
appellee in the sum of $245.00 for arrearages up to Octo¬ 
ber 15, 1949. From this judgment he filed this appeal. 

STATEMENT OF POINTS ON APPEAL 

1. The trial court erred in re-opening the original di¬ 
vorce case. 

2. The trial court erred in passing a “pendente lite” 
order after the original divorce case had been closed. 

3. The trial court erred in passing a support money 
order against a “father” who has been divorced. 

4. The trial court erred in not granting to the parties a 
hearing on the question of custody and maintenance. 

SUMMARY OF ARGUMENT 

. 

The original divorce case having terminated with the 
judgment of absolute divorce passed therein on May 21, j 
1943, and, no provision having been made therein for cus¬ 
tody and maintenance of the minor child, that particular 
case would not be considered open for the purpose of pass¬ 
ing any future orders therein almost seven years later. | 
And, if the case was considered as being open neverthe¬ 
less, there was no basis for passing the “pendente lite” 
order for there was no divorce case pending before the 
court. The pendente lite order being passed, not against j 
a “husband”, but against a “divorced father”, and with¬ 
out a hearing on the question of custody of the child 
when that custody was disputed, was not in accordance 
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with the law and had no force or effect, and therefore, the 
judgment for arrearages passed against appellant re¬ 
quires a reversal. 


ARGUMENT 

1. The trial court erred in re-opening the original di¬ 
vorce case. 

(a) Title 16-413 of the District of Columbia Code, 
1940 Edition, provides: 

“After a decree of divorce in any case granting ali¬ 
mony and providing for the care and custody of 
children, the case shall still be considered open for 
any future orders in these respects.’’ 

In the case of Demonet v. Burkart, 23 D. C. App. 308, 
this Court stated: 

“So far however as the jurisdiction of the court 
over the allowance of alimony is concerned there 
can be no possible question. The decree of divorce 
expressly reserved to the court the right to there¬ 
after deal with that subject, the language of the 
decree being: ‘it is further ordered and decreed 
that the defendant shall continue to pay as alimony 
the sum heretofore allowed to the complainant by 
the order of court on May 11, 1891, until the further 
order of this court’. It follows therefore that so 
far as the jurisdiction of the court touching the 
allowance of alimony is concerned, the decree of 
July 25, 1891, was not final and hence the court be¬ 
low was clearly within its jurisdiction in requiring 
the appellant to pay to the appellee, * * • alimony 
at the rate named in said decree from the date 
thereof • • * to the date of the second marriage 
* • *. “Had the Court * * * under the terms 
of its decree of July 25, 1891, jurisdiction to reopen 
the case * • We are clearly of opinion that it 
had not; not because the court no longer had juris¬ 
diction over the subject matter, the general doctrine 
of the courts of the United States being that juris- 
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diction over the custody and support of children in 
divorce cases is a continuing one, but because in the 
very nature of the original decree, it being silent as 
to the custody of the child, there was nothing upon 
which to base its subsequent decree charging appel¬ 
lant with the expenses theretofore incurred for the 
child’s support • • V’ 

And, in the Wcdderburn case, 46 D. C. App. 150, our Court 

of Appeals stated: 

“Here there has been no attempt on the part of the 
Wife to obtain alimony. She is merely undertaking, 
as the Next Friend of the child, to invoke the aid 
of a court of equity, in an effort to compel the father 
to fulfill an obligation which the law imposes upon 
him.” 

“It appearing, therefore, that appellant was under 
legal obligation, at least, to contribute toward the 
support of this child, the question arises as to how 
that obligation may be enforced. It is generally recog¬ 
nized that, notwithstanding that the custody of ch3- 
dren often is expressly for by statute, a court of 
chancery, independent of statute, has jurisdiction of 
such custody.” 

And, in the case of Rapeer v. Colpoys, 66 App. D. C., begin¬ 
ning at page 218 this court said: 

“The appellees point out that it is the duty of a 
father who has been divorced, as well as of a hus¬ 
band, to maintain his minor children, and with this 
in mind, they contend that Section 75 should be con¬ 
strued to apply to a father after divorce, as well as 
to a husband before. But Section 75 is not ambiguous. 
By its plain terms it defines the power of a court 
to make a support money order against a husband for 
the benefit of a wife and minor children, and does 
not embrace the case of an order against a divorced 
father. It says: 

“Whenever any husband shall fail or refuse to main¬ 
tain his wife and minor children • • • the court, 
on application of the wife, may decree that he shall 
pay her • • * such sums as would be allowed to her 
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as permanent alimony in case of divorce for the 
maintenance of herself and the minor children com¬ 
mitted to her care by the court • * *” (Italics sup¬ 
plied) If the statute had been drafted to read: 
“Whenever any husband shall fail or refuse to main¬ 
tain his wife or any father his minor children etc.,” 
and if it had not contained the subsequent language 
descriptive of a suit by a wife against a husband and 
had contained language descriptive of a suit by a 
divorced woman against her children’s father, it would 
have the meaning for which the appellees contend. 
For the court to strike out of the statute the word 
“and” between the word “wife” and the word 
“minor” and to insert the words “or any father his,” 
and for the court to disregard the subsequent phrase 
“as would be allowed etc.,” would be for the court 
to legislate.” 

And, in the case of Emrich, v. McNeil, 75 U. S. App. D. C. 

307, this Court stated: 

% 

“Although the decree of the court failed to speak 
with respect to custody or maintenance, it is apparent 
that this resulted from the fact that the stipulation 
entered into by the parties made provision for both. 
The stipulation bore no date upon its face but the fact 
that it spoke in terms of pendente lite and perma¬ 
nently, shows clearly enough that it was executed 
prior to the entry of judgment. It was filed—and 
carries the filing aate stamped thereon by the court— 
on February 23, 1937, eight days after the entry of 
judgment. It carries the same number and title of 
cause as the suit itself, in which the decree of divorce 
had been entered. It is further titled ‘Stipulation for 
Maintenance and Support of Infant Child, etc.’ and 
was undoubtedly intended by the parties, their attor¬ 
neys and the court to constitute a part of the record 
in that case.” • • • 

“It may be observed in passing that it would seem to 
be better practice—if the court approves such a stipu¬ 
lation—that it should be incorporated into the decree 
itself. But, even though this was not done in the 
present case, no reason appears for denying, to the 
stipulation, equal effectiveness as if it had been 
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done; at least so long as, and to the extent that, it 
received the tacit approval of the court and was car¬ 
ried out by the parties. It was the duty of the court 
to act for the protection of the child and the situation 
is one, consequently, in which it is proper to assume 
that its official duty was performed.’’ 

• • • • 

“It is not necessary, for the purposes of the present 
case, that we should approve or disapprove the lan¬ 
guage of the Demonet case, much of which runs coun¬ 
ter to later decisions; or to consider whether the 
exception to the general rule, which was there stated, 
was justified, even under the aggravated circumstances 
of that case; because the present case is clearly dis¬ 
tinguishable. It is apparent that the Demonet case 
was tried by the court and counsel upon issues which 
were framed concerning the conflicting interests of di¬ 
vorced persons and in reliance upon cases which were 
primarily concerned with similar issue; overlooking 
the consideration which is dominant and controlling 
in the present case—the welfare of an innocent minor 
child. As was pointed out by this court in Wedder- 
bum v. Wedderbum, the wife, in the Demonet case, 
sought to have the court reopen the case, and re¬ 
imburse her ‘as alimony,’ for the money which she 
had expended for the support of the child.” 

“In the present case, moreover, in contrast to the 
Demonet case, the custody and maintenance of the 
child was not voluntarily and exclusively assumed 
by the mother. Instead, by the stipulation, which 
was made a part of the record, custody was given 
to her, and the father expressly recognized and as¬ 
sumed his obligation to provide maintenance. • • •” 

And, in the case of Schneider v. Schneider , 78 U. S. App. 

D. C. 383, the Court said: 

“A suit by the mother as next friend is a proper 
proceeding to enforce the rights of the son. • • • In 
the case of Wedderbum v. Wedderbum we upheld an 
action, brought by a mother as next friend, for sup¬ 
port of the child against a divorced father. ’ ’ 
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It is to be noted that the cases hereinbefore cited are 
not exactly in point with the present case before the court; 
in the cases of Wedderburn v. Wedderburn, supra, and 
Schneider v. Schneider, supra, the mothers sued as “next 
friend”; in the Demonet v. Burkart case, supra, there was 
no reservation in the final order as to custody; in the case 
of Emrich v. McNeil, supra, while there was no order en¬ 
tered with respect to custody or maintenance, there was 
a stipulation between the parties and filed in the case 
making provisions for both custody and maintenance, and 
this court went into detail as to that stipulation being en¬ 
tered therein; and, in the case of Rapeer v. Colpoys, 
supra, this court distinguished between a “husband” and 
a “divorced father”. And it is also to be noted that 
Title 16-413 of the District of Columbia Code, supra, 
clearly states the conditions under which a “case shall 
still be considered open for any future orders * * 

(b) Rule 20 of the local rules for the United States 
District Court for the District of Columbia provides: 

“No action for relief heretofore grantable by bill of 
review shall be commenced after two years from entry 
of the judgment, or more than two years after re¬ 
moval of any legal disability of a party entitled to 
bring such action.” 

In re Bryant's Application, 9 App. D. C. 447, this Court 
stated: 

“Rules of court are intended to be a law for the 
court itself as well as for parties and counsel, until 
changed in pursuance of the same power which pro¬ 
mulgated them. ’ ’ 

And, in various other cases this court has consistentlv held 
that: 

“A rule of court has the force of law, and is binding 
on the court, as well as parties, and cannot be dis¬ 
pensed with by the court meet the hardship of a 
particular case.” (District of Columbia v. Humph- 
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ries, 11 App. D. C. 68; District of Columbia v. Roth, 
18 App. D. C. 547; Talty v. District of Columbia, 20 
App. D. C. 489; Murphy v. Gould, 39 App. D. C. 363. 

2. The trial court erred in passing a “pendente lite” 
order after the original divorce case had been closed. 

Title 16-410 of the District of Columbia Code, 1940 
Edition, provides: 

“During the pendency of a suit for divorce • * • 
the court shah have power to require the husband 
to pay alimony to the wife for the maintenance of 
herself and their minor children committed to her 
care • # 

The mere stating of the above section of the code, we 
think, clearly answers the question of whether or not a 
“pendente lite ,y order can be passed after the termination 
of the original divorce case. 

3. The trial court erred in passing a support money 
order against a divorced father. 

In the cases of Wedderbum v. Wedderbum, supra, and 
Schneider v. Schneider, supra, this court consistently held 
that a suit by the mother as next friend is a proper pro¬ 
ceeding to enforce the rights of the son. It is respect¬ 
fully submitted that appellant does not contend that the 
said District Court does not have jurisdiction to compel 
a father to support his child, but we do contend that the 
original divorce case connot be re-opened for that pur¬ 
pose. 

4. The trial court erred in not granting to the parties 
a hearing on the question of custody and maintenance. 

Appellee filed her motion to award custody and main¬ 
tenance (J. App. 6A) on March 30, 1949, and also her 
affidavit in support thereof (J. App. 7A); thereafter Ap¬ 
pellant filed an answer to that motion (J. App. 8A) set¬ 
ting forth legal reasons why said motion should be dis¬ 
missed; thereafter appellant caused to be filed two af- 
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fidavits in opposition to said motion, i. e., his own (J. 
App. 10-13A), and one executed by appellee’s second hus¬ 
band (J. App. 9 & 10A); and, appellee caused to be filed 
two affidavits supporting her motion, her own (J. App. 15A- 
16A), and the other executed by appellant’s mother (J. 
App, 13-15A); and, thereafter an order was entered deny¬ 
ing appellant’s motion to dismiss (J. App. 17A). And, 
thereafter, and without affording the parties a hearing in 
the matter, other than by counsel only, the trial court 
passed the “pendente lite” order (J. App. 17-18A); and, 
thereafter the order for judgment for arrearanges was en¬ 
tered (J. App. 20A). During this entire period the trial 
court refused to calendar the matter of custody and mainte¬ 
nance for a hearing notwithstanding the evidence presented 
in the affidavits which had been filed in the case, and which 
had clearly raised an issue of fact on the question of 
custody, and the welfare of the child was at stake, for: 

“Welfare of the child is a matter of paramount con¬ 
sideration at all times and under all circumstances.” 
Slack v. Perrine (9 App. D. C. 128) 

“Courts, looking principally to the welfare and happi¬ 
ness of the children, will award their care and cus¬ 
tody to the one party or the other as will best pro¬ 
mote the child’s interest and general welfare.” Wells 
v. Wells (11 App. D. C. 392). 

“When custody of children is involved the courts do 
not act to enforce the right of either parent, but to 
protect the interest and general welfare of the chil¬ 
dren.” Stickel v. Stickel (18 App. D. C. 149) 

“Interest of infants is even paramount to the claim 
of both parents.” Seeley v. Seeley (30 D. C. App. 
391; 12 Ann. Cas. 1058; cert. den. 209 U. S. 544). 
“Equity will interfere to protect children from 
cruelty or from immoral influences, and may even de¬ 
prive parents of the care of their own children.” 
Church v. Church (50 App. D. C. 237). 

“Disposition of the custody of the child rests in the 
sound discretion of the court, subject to the rule 
that its welfare is the paramount thing to be consid¬ 
ered.” Snow v. Snow (52 App. D. C. 39). 
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CONCLUSION 

It is respectfully submitted that the judgment should 
be reversed, the “pendente lite” order stricken, and the 
cause remanded for a hearing on the question of custody 
and maintenance. 

Harry J. Harth 
and 

Earl H. Davis, 

Attorneys for Appellant, 

900 F St, N. W., 

Washington 4, D. C. 
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1 Filed May 15 1942 Charles E. Stewart, Clerk 

IN THE DISTRICT COURT OF THE 
UNITED STATES FOR THE 
DISTRICT OF COLUMBIA 
JAMES L. TROTTER, 

4407 17th Street, N. W. 

Plaintiff, 

vs. 

LUCILLE K. TROTTER, 

7406 Georgia Avenue, N. W. 

Defendant 

and 

CLIFFORD L. BLYDENBURGH, 

Co-respondent. 

Civil Action No. 15713 

Complaint or Absolute Divorce 
(Adultery) 

The complaint of James L. Trotter respectfully shows 
to the Court as follows: 

1. That he is an adult citizen of the United States, and 
an actual bona-fide resident of the District of Columbia, 
having been such resident for more than two years prior 
to the institution of this suit, and since his separation from 
the defendant he has resided at 4407 17th Street, N.W., 
Washington, D. C. 

2. That the defendant, Lucille K. Trotter, is likewise 
an adult citizen of the United States, and a resident of 
the District of Columbia, and resides at 7406 Georgia 
Avenue, N. W., Washington, D. C. 

3. That the co-respondent, Clifford Blydenburgh, is 
likewise and adult citizen of the United States, and accord¬ 
ing to plaintiff’s information and belief is a non-resident 
of the District of Columbia, his last known place of 
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abode, residence and post office address having been No. j 
153-15 89th Avenue, Jamaica, Long Island, New York. 

4. That heretofore, to-wit, May 21st, 1932 plaintiff and 
defendant, Lucille K. Trotter, were lawfully married at 
Frederick, Maryland, and of said union one child was 
born, James W. Trotter, 3 y 2 years of age. 

5. That subsequent to the marriage of the parties 
hereto, as aforesaid, they took up their abode in the 

2 District of Columbia where they lived as husband 
and wife with three separations occurring at various 
times, until to-wit, April 19th, 1942 when plaintiff and de¬ 
fendant separated. 

6. Plaintiff avers that the defendant, Lucille K. Trot- 
ter, has for a long period of time, maintained adulterous 
relations with the co-respondent, Clifford L. Blydenburgh, 
and has on various occasions committed adultery with him. 

On information and belief plaintiff avers that the defend¬ 
ant, Lucille K. Trotter, and the co-respondent, Clifford L. I 
Blydenburgh, committed the act and offense of adultery 
with each other on, to-wit, April 18th, 1942 at the Hotel 
Rex, New York City, N. Y. 

7. Upon information and belief plaintiff avers that the 
defendant, Lucille K. Trotter, and the co-respondent, 
Clifford L. Blydenburgh, committed the act and offense 
of adultery with each other at the Belleview Hotel in 
Washington, D. C. on, to-wit, July 4th, 1941, and at the 
Hecht Hotel in Washington, D. C. in the month of March, 
1942. That said defendant, Lucille K. Trotter, and said 
co-respondent, Clifford L. Blydenburgh, have committed 
numerous other acts of adultery with each other in the 
District of Columbia, and elsewhere. 

8. That all the aforegoing acts of adultery were com¬ 
mitted by the defendant and co-respondent herein without 
the consent, connivance, privity or procurement of plain-1 
tiff and since learning of the same he has not cohabited 
with the defendant, Lucille K. Trotter. 
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9. That there are no property rights to be adjudicated 
in this matter. 

WHEREFORE, plaintiff prays the judgment of this 
Court: 

1. That he be awarded an absolute divorce from the 
defendant, Lucille K. Trotter, on the ground of adultery 
as herein alleged, together with the custody of the minor 
son of the parties hereto. 

2. And that he have such other and further relief as 
the nature of the case may require, and to the Court may 
seem just and proper. 

/s/ Raymond I. Neudecker 
Raymond Neudecker 
Attorney for Plaintiff 
Investment Building 

• • • • 

4 Filed July 27 1942 Charles E. Stewart, Clerk 

Answer of Defendant to Complaint for 
Absolute Divorce and Cross Complaint 

Now comes the defendant and in answering the com- 
! plaint for absolute divorce shows unto the Court the fol¬ 
lowing: 

1 — She admits the allegations contained in paragraphs 
land 2 

2 — She is unable to admit the allegations of paragraph 

3 nor is she able to deny same inasmuch as she is with¬ 
out knowledge. 

3 — She admits the allegations contained in paragraphs 

4 and 5 but says that separation occurred May 7,1942. 

4 — She denies the allegations of paragraphs 6, 7 and 8. 

5 — In her cross complaint defendant says unto the 
Court that for a period of many months prior to May 7, 
1942 the plaintiff exhibited a cruel and inhuman course 
of conduct toward the defendant and struck and beat her 
repeatedly and she had to undergo medical treatment for 
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the bruises and defendant asks that she be awarded a 
decree of limited divorce. Defendant says further that 
plaintiff cannot charge her with adultery under any cir¬ 
cumstances since they lived together as husband and wife 
until May 7, 1942 when the plaintiff deserted her and she 
had to apply to Police Court for a warrant of arrest 
after plaintiff had assaulted her severely. De- 

5 fendant says further that plaintiff and defendant 
performed the act of sexual intercourse on May 6, 

1942. 

Wherefore defendant prays: 

1 — That plaintiff’s bill be dismissed. 

2 — That defendant be awarded a decree of limited di¬ 
vorce on the ground of cruelty and counsel fees. 

3 — That defendant be awarded absolute custodv of the 
minor child of the parties now in the custody of the de¬ 
fendant. 

4 — That plaintiff be required to contribute to the sup¬ 
port of defendant and their child. 

5 — And for such other and further relief as the cir¬ 
cumstances of the case may require and to the Court 
may seem just and proper. 

/s/ Lucille K. Trotter. 

Lucille K. Trotter 

• • • • 

6 Filed May 21 1943 Charles E. Stewart, Clerk 

Judgment for Absolute Divorce 

This cause having come on for hearing, and it having 
been established by competent evidence in open Court 
(a) that the plaintiff and defendant were legally married 
at Frederick, Maryland on May 21st, 1932, and (b) that 
the defendant, Lucille K. Trotter, committed adultery with 
the co-respondent, Clifford L. Blydenburgh, during the 
marriage of plaintiff and defendant, as alleged in the 
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complaint filed herein by plaintiff, and (c) that the plain¬ 
tiff has been a bona-fide resident of the District of Colum¬ 
bia for more than two years next before the filing of said 
complaint, it is, bv the Court, this 21st day of May, 1943, 

ADJUDGED: 

1. That upon his complaint the plaintiff, James L. 
i Trotter, be and he hereby is awarded a divorce from the 

bonds of matrimony existing between him and the defend¬ 
ant, Lucille K. Trotter, on the ground of adultery, pro¬ 
vided, however, that this judgment shall not be effective 
to dissolve said bonds of matrimony until the expiration 
of the time allowed for taking an appeal, until the final 
! disposition of any appeal whch may be taken, or in any 
i event, until the expiration if six months from the date 
hereof. 

2. That the cross-complaint filed herein by the defend¬ 
ant, Lucille K. Trotter, is hereby dismissed 

/s/ Edward C. Eicher 
Chief Justice 

• • • • 

% 

7 Filed Mar 30 1949 Harry M. Hull, Clerk 

i Motion to Award Custody and Maintenamce 

and for Counsel Fees. 

Comes now the defendant in the above entitled cause 
i and moves this Court to grant custody of James W. 
Trotter, age 10 years, the minor child of the parties to 
the defendant; to order the plaintiff to pay the sum of 
$75.00 each month to the defendant for the maintenance of 
the said child; for counsel fees, and for cause refers to 
! the facts set forth in the following affidavit. 

/s/ William E. McCollam 
William E. McCollam 
Attorney for Defendant 
412 - 5th Street, N. W. 

RE 0075 


8 Affidavit in Support of Motion to Award 

Custody and Maintenance and for 
Counsel Fees 

Comes now Lucille Trotter Stetler, defendant in the 
above entitled cause, who under oath deposes and says: 

That she has had the care and custody of James W. 
Trotter, minor child of the parties since the decree of di¬ 
vorce a vinculo matrimonii was entered in the above en¬ 
titled cause on May 21, 1943; that she was not present 
in court when the cause was heard and does not know 
why the decree entered herein on May 21, 1943 contains 
no provision for the custody of the said minor child of 
the parties nor any provision for the maintenance of the 
said child; that the plaintiff paid her $50. a month for the 
maintenance of the child until May 1948; that in May 1948 
the defendant married one Arzy L. Stetler; that from May 
1948 until January 1949 the plaintiff paid the defendant 
$30. a month for the maintenance of the said minor child; | 
that since the payment for the month of January 1949 the 
plaintiff has paid nothing to the defendant for the main- [ 
tenance of the said minor child; that the defendant is liv- j 
ing separate and apart from the said Arzy L. Stetler and 
has been living apart from him since July 1948; that she j 
is earning approximately $55. a week and has no other 
source of income; that she recently had to undergo a seri¬ 
ous operation for the removal of a tumor and as a result 
is more than $700. in debt for medical and surgical bills; 
that she needs at least $75. a month to properly maintain 
the said minor child; that from his employment on the rail¬ 
road, his business as a painter and from rental income the 
plaintiff has an income in excess of $500. a month; that 
because of her meager income the defendant is forced to 
live in a furnished room with her child. 

/s/ Lucille Trotter Stetler 
Lucille Trotter Stetler 
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DISTRICT OF COLUMBIA, SS 

Lucille Trotter Stetler personally appeared before me, 
and being duly sworn says that she has read the fore- 
i 9 going affidavit by her subscribed, that the facts 
stated therein as true are true and that the facts 
stated therein on information and believe she believes to 
be true, this 30th day of March, 1949. 

/s/ James Horowitz 

Notary Public, D. C. 

* * * * 

10 Filed Apr 12 1949 Harry M. Hull, Clerk 

Answer to Motion to Award Custody cund 
Maintenance, Etc. 

Comes now the original Plaintiff herein, by and through 
I his attorneys, and for answer to Defendant’s Motion for 
custody, maintenance, and counsel fees, states to this Hon¬ 
orable Court as follows: 

1. Plaintiff filed his complaint herein on May 15, 1942, 
and therein prayed for, inter alia, for custody of the said 
child; Defendant filed her Answer and Cross Complaint 

! for Limited Divorce on grounds of cruelty thereafter on 
i July 27, 1942, and therein she prayed for, inter alia, cus¬ 
tody of the child and support for herself and the child; 
thereafter, on May 21, 1943, Plaintiff was awarded a di¬ 
vorce from Defendant on the grounds of Defendant’s adul¬ 
tery, and, evidently both parties abandoned the question 
of custody of said child, and, evidently, Defendant, in addi¬ 
tion to abandoning the claim of custody of the child, aban- 
i doned any claim for support and maintenance for herself 
or the child; now the Defendant comes into this Court 
almost six years later and wants the Court to reopen the 
case and afford her relief in accordance with her motion 
filed herein at this time. 

2. Plaintiff contends that Defendant cannot re-open this 
case for this, or any other purpose, • • • 
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WHEREFORE, having fully answered, Plaintiff states 
that Defendant’s aforesaid motion be dismissed. 

h DAVIS & HARTH, 900 F St., N. W. 

Attorneys for Plaintiff, 

By: /s/ Harry J. Harth 

! • • • • 

11 Filed June 9 1949 Harry M. Hull, Clerk 

¥ 

Affidavit 

of . 

Arzy L. Stetler 
Opposing Motion for Custody 

* COUNTY OF PRINCE GEORGES: 

STATE OF MARYLAND: SS 

I, Arzy L. Stetler, being first duly sworn on oath accord¬ 
ing to law, depose and say: That I am the husband of 
Lucille K. Trotter, the original Defendant in this cause, 
having married her in Cheverly, Maryland, on May 15th, 
1948; that following said marriage I took my said wife 

> to my home at Clinton, Maryland, where we lived and 

cohabited together as husband and wife until sometime 
shortly after the 4th of July, 1948, at which time, without 
the slightest cause or provocation whatsoever, she left my 
said home, and since which time she has failed to return 

* thereto; that during the school vacation term of the sum¬ 
mer of 1948 until the time my said wife left me, she took 
the child, James W. Trotter, her son, to Washington, D. C. 
almost daily, and in the evenings, upon her return from 
Washington, D. C., with the said child, she would inform 
me that she had taken the child to the car line where she 
had put him on the street car to go to his old neighborhood 
in the vicinity of 7306 Georgia Avenue, N. W., Washing¬ 
ton, D. C., and turned him loose to play with his old play¬ 
mates until she would meet him in the evenings after her 
day’s work, and return with him to our home at Clinton, 
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Maryland; that on different occasions when the said child 
-was with me at my said home, his Mother would come 
home late at night and find the said child had been pnt to 
bed by me; that my said home is in the conntry and con¬ 
sists of a house with acreage. 

/s/ Arzy L. Stetler 

Subscribed and sworn to before me this 6 day of June, 
1949. 


/s/ William R. Gwynn 

Notary Public, Md. 


• • • • 


12 Filed Jun 7 1949 Harry M. Hull, Clerk 

Affidavit 

Opposing Motion for Custody 

DISTRICT OF COLUMBIA: ss 
I, James L. Trotter, having been first duly sworn on 
oath according to law, depose and say: that at the time of 
the granting of the divorce herein, I was rooming with my 
mother, and, the defendant, together with our son, was liv¬ 
ing in an apartment at 7306 Georgia Avenue, N. W., this 
City, and, she and our son continued to reside there until 
about May 15, 1948, when she married Mr. Arzy Stetler, 
and moved, together with our son, to Mr. Stetler’s home 
and acreage at Clinton, Maryland; that during this entire 
period I paid the rent for said apartment, which rent was 
in the sum of $46.50 until about December, 1947, when it 
was increased to $47.90, which sum I continued to pay 
until her said marriage in May, 1948, from which time I 
paid defendant to and including the month of January, 
1949, the sum of $30.00 per month, since which time I have 
paid her nothing because she has refused to properly take 
care of the child and because she has refused to let me 
see and have the child, as will hereinafter more fully ap¬ 
pear; that during the year 1945, I instructed and insisted 
that defendant send our son to the parochial school which 
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he is at present attending; that following defendant’s mar¬ 
riage to Mr. Stetler, she informed me, on numerous occa¬ 
sions, that she did not love her new husband but was in 
love with a Frank Mclntee, whose company and friendship 
she intended to pursue and cultivate; that shortly after 
said marriage, sometime during the early part of July, 

1948, she, together with our son, left Mr. Stetler’s home, 
and rented a basement room for herself and our 

13 son, at the home of Mr. and Mrs. Howard, 29 Dar- 
rington St., S. W., this City, where she has been, 
and is now residing with our son; that she and our son 
have been, and now are, occupying the same room and the 
same bed together, which arrangements were unsatisfac¬ 
tory to me and protested by me to defendant; I have 
repeatedly requested defendant to rent accommodations 
which would not necessitate her sleeping in the same bed 
with the boy, and which would be convenient to his school, 
which school is located at 6000 Georgia Ave., N. W., this 
City; however, in these matters defendant has always 
ignored my wishes; that on January 21, 1946, since the 
divorce decree herein, I remarried; that my present wife 
has two boys, ages 15 years and 17 years; that in March, 
1947, my present wife and I purchased in joint tenancy, 
the premises, a 4-unit small apartment building, which she 
manages entirely; my wife and I occupy one apartment 
unit on the 2nd floor, and her two boys occupy the other 
apartment unit on the same floor; two apartment units are 
rented, and my wife receives the income therefrom, which 
income is used for the “upkeep” and helps toward the 
payments on the two trusts, the 1st trust balance as of 
May 18, 1949, is in the sum of $10,364.37, and the monthly 
payment including principal and interest thereon is in 
the sum of $96.34; the 2nd trust balance as of May 18, 

1949, is in the sum of $2116.23, and the monthly payment 
thereon including principal and interest is in the sum of 
$32.67; the present monthly gross income from said prop¬ 
erty is in the sum of $166.75, which income is used by my 


12 A 


wife as heretofore stated; that since buying the said home, 
I have repeatedly requested defendant to permit the child 
to be with me more often, pointing out to her on these 
occasions that the child could share the apartment with 
my wife’s said sons, and that it would be much more con¬ 
venient for his schooling, as I still insist that he be edu¬ 
cated in that particular parochial school so long as he 
remains in this City; however, Defendant has completely 
ignored my requests, with the result that until about Jan¬ 
uary 1, 1949, I have never had the child more than two 
short weekends in any one month, and, since January 1, 
1949, she has refused to let me see or have the child 
14 at any time; that during the time defendant and I 
lived together, prior to the divorce herein, on vari¬ 
ous occasions the defendant would leave the child alone, in 
the apartment where we then lived, for several days at a 
time, and when I would return from my work I would 
take care of him; that I have been informed, and truly 
believe that the defendant leaves the child alone during 
the days when she is working, and, on various and numer¬ 
ous occasions has taken the child with her to various 
beer taverns where she has remained until late at night; 
that I sincerely believe it is for the best interests of the 
child’s welfare that custody of said child be given to me 
at this time, and that said child should remain with me 
until such time as the present matrimonial^difficulties of 
defendant are solved; that from January 1, 1949, to Jane 
1, 1949, my income from my employment as an “Extra’’ 
brakeman from the Pennsylvania RailRoad Company; and, 
my income for this same period, from my “Outside” em¬ 


ployment as a painter, is as follows: 

Gross Income from Penna. R. R. Co. $1501.88 

Gross Income from Painting, etc. 274.25 

Total_$1776.13 
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Deductions from Gross Income: 


Cost of Uniform $29.85 

Penna. R. R. Relief fund 15.00 

R. R. retirement tax 81.06 

Income Tax deductions 141.70 

Cost of materials: paints, 
roof coatings, brushes, etc. 110.00 


Total Net Income —1/1/49 to 6/1/49 


. 377.61 
$1398.52 


/s/ James L. Trotter 

Sworn and subscribed to before me this 6th day of June, 


1949. 


/s/ Bess E. Pinkham 

Notary Public, D. C. 


• • • • 


15 Filed Jun 9 1949 Harry M. Hull, Clerk 


Affidavit of 
J&rmie T. Trotter 

I, Jennie T. Trotter, am the mother of James L. Trotter 
the plaintiff herein. Jim never made any kind of a living 
for Lucille. Before the child was bom she worked up to 
a few days before his birth. Her legs and feet were so 
swollen I do not know how she did it. Just as soon as she 
could possibly do so she went back to work. She had to. 

Since her divorce from my son I have had numerous 
occasions to observe the defendant. I know of no miscon¬ 
duct on her part, but I do know that the child comes first 
with her in every way. She takes the best care of him 
that she can possibly do with what she was to do when a 
mother has to work. She always had some one to stay 
with him until Jim refused to pay anyone to stay with 
him any longer. The child is so dependable he is per¬ 
fectly safe to stay alone. He is a nicely trained smart 
youngster. His devotion and sincerity in his faith has 
been such an inspiration to the defendant that she is 
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under instruction to enter his church. I know that where 
she lives is not suitable but her getting the place was an 
emergency measure. The people who rent the place to 
her, Mr. and Mrs. Howard, work with Mrs. Stetler and 
they were kind enough to help her out until she can get 
another more suitable place. She has been constantly 
looking for a better place but she does not have the money 
1 to do so. I now have her in my home temporarily to help 
her save some money. She does everything she can to 
keep the child happy because she feels that he will do 
better work in school. 

i 16 As to my son the plaintiff’s home I have been 
there but what the place was in confusion. It is 
i small and crowded. When the child is there he sleeps 
in the living room on a day-bed that has to be made up. 
When there is company there the child can not go to bed 
until the company has gone. It is true that my son has 
two apartments. He and his wife share one apartment. 
His two step-sons have one room in the other apartment. 
The rest of that apartment is rented out. The past-time 
in my son’s home is card-playing and beer drinking and 
visiting Topper’s Tavern on 14th Street, NW. My son’s 
family i.e. his present wife and her two sons, attend no 
church. 

The great complaint that my son and his present wife 
have about the upbringing of the child is that Jimmy does 
not play base-ball or ride a bicycle. But I notice that the 
! child is active, loves to play and is an ideal student. 
Since he has been at my house the neighbors have re¬ 
marked what a nice polite child he is. 

I have read the affidavit that my son the plaintiff has 
filed herein, and with respect to it I say that the only times 
that I know of the defendants refusal to allow the child 
to visit my son’s home were when the defendant knew 
that my son would not be there. With respect to my son’s 
i income from the painting business I note that he has stated 
1 his income for a period when his income is lowest from the 


I 
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painting business. The painting season usually starts in 
June and continues well up into October during which time 
in the past he has done well. I also know that my son’s | 
wife receives $60.00 a month for maintenance for her two 
children and the older son is employed on week-ends at a 
gasoline station. 

/s/ Jennie T. Trotter 
Jennie T. Trotter 

District of Columbia: SS 

Jennie T. Trotter personally appeared before me and 
stated that she has read the foregoing affidavit by her sub¬ 
scribed and its contents are true to the best of her knowl¬ 
edge and belief, this 9th Day of June, 1949. ! 

/s/ Louis Horowitz 

Notary Public, D. C. 

• • • • 

17 Filed Jun 9 1949 Harry M. Hull, Clerk 

Affidavit | 

Lucille K. Trotter Stetler being first duly sworn on oath 
according to law deposes and says: that at the time the 
original suit in this case was filed the plaintiff did reside 
with his mother but that subsequent to the filing of the 
original suit the plaintiff visited the defendant at her 
residence at 7306 - Georgia Avenue, N. W. on an average 
of three times a week and on such occasions cohabited 
with the defendant; that the plaintiff led the defendant to 
believe by such actions that he had dropped the case for 
divorce; that the divorce came as a complete surprise to the 
defendant who was not present in court when the decree 
was granted; that the defendant did not refuse to let the 1 
plaintiff see their child until he refused to contribute to 
the support of the child; that the defendant had to send 
the child on the street car to visit his father, the plain- j 
tiff, who was not sufficiently interested in the child to take 
him back to the defendant but left him late at night to get 
home on public transportation; that the child is attending 
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the Nativity School in Washington, D. C. because she the 
defendant was required by the priest who performed her 
marriage with the plaintiff to promise faithfully to send 
the child to a Catholic School; that she the defendant firmly 
intends to keep this promise although the plaintiff has on 
several occasions tried to dissuade her from sending the 
child to a parochial school; that she denies telling the plain¬ 
tiff that she was in love with Frank Mclntee; and she de¬ 
nies that she was in love with Mclntee when she married 
Arzy Stetler; that she left Arzy Stetler because of several 
reasons not related to this matter but for one reason in 
particular which affected the welfare of the child and 
that was that Stetler tried to interfere with the religious 
upbringing of the child; that she is not satisfied with her 
present living quarters because of their location but that 
she has been prevented from obtaining better quarters by 
the fact that the plaintiff has refused to pay ade- 
18 quate maintenance or any maintenance to her for 
the child; that she told the plaintiff that she did not 
want to remain in her present quarters and asked him to 
help her find a suitable place near the school where the 
child attends; that the plaintiff promised to do so although 
at that time he found no fault with the place; that she de¬ 
nies that he repeatedly requested that the boy visit him; 
that he did ask that the boy visit him every week-end but 
that the present Mrs. Trotter preferred that the visits be 
limited to once every two weeks; that on most of the week 
ends that the boy visited with the plaintiff the plaintiff 
showed little interest in the boy; that the child is in school 
while she works; that the defendant has no marital diffi¬ 
culties other than those occasioned by the plaintiff. 

/s/ Lucille Trotter Stetler 
Lucille Trotter Stetler 

Subscribed and sworn to before me this 9th day of 
June 1949. 

/s/ Louis Horowitz 

Notary Public, D. C. 

• • • • 
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19 Filed Jun 7 1949 Harry M. Hull, Clerk 

Order 

In consideration of the motion to award custody 
and maintenance and for counsel fees filed by the defend¬ 
ant herein and in consideration of the plaintiff’s motion 
to dismiss the said motion of the defendant contained in 
the answer filed by the plaintiff and in further consider¬ 
ation of the oral arguments adduced in court, it is by the 
Court this 7th day of June, 1949 i 

ADJUDGED, ORDERED AND DECREED: I 

that the plaintiff’s motion be and it hereby is denied. 

/s/ Matthew F. McGuire 
Judge 

• • t • 

20 Filed Jun 30 1949 Marry M. Hull, Clerk 

Order 

In consideration of the motion for custody and mainten- 

- 

ance and for counsel fees filed herein by the defendant and j 
in consideration of the affidavit of the defendant and in 
further consideration of the affidavit of the plaintiff oppos¬ 
ing the motion for custody and in consideration of the de¬ 
fendant’s oral motion to advance the cause for hearing on 
its merits, it is by the Court this 30th day of June, 1949 
ORDERED 

1. That the defendant’s oral motion to advance the 
cause for hearing be and it is hereby denied without preju- j 
dice. 

2. That the plaintiff, James L. Trotter, pay to the de¬ 
fendant the sum of $105.00 forthwith and $35.00 on the 
15th day of July 1949 and $35.00 on the 15th day of each 
month thereafter pendente lite for the support and main¬ 
tenance of the minor child of the parties James W. Trotter, 
provided however that the payment of the said $35.00 a 
month shall not relieve the said plaintiff of his obligation 
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to provide necessaries for the said minor child other than 
room and board. 

/s/ Matthew F. McGuire 
Judge 

• • • • 

21 Filed July 25 1949 Harry M. Hull, Clerk 

Motion to Hold in Contempt 

Comes now the defendant, Lucille K. Trotter, by her 
attorney and moves this Honorable Court to hold the 
plaintiff, James L. Trotter, in contempt for failure to 
comply with the order of this Court, entered June 30, 
1949 requiring plaintiff to pay the sum of $35.00 a month 
for the maintenance of the minor child of the parties 
hereto and as grounds defendant states: 

1. The plaintiff has made no payment whatsoever for 
the maintenance of the minor child since the date of the 
order. 

2. Plaintiff has refused to comply with the order of the 
Court entered June 30,1949 

3. Defendant refers to her affidavit in support of this 
motion attached hereto. 

/s/ William E. McCollam 
William E. McCollam 
412 - 5th St. N. W. 
Washington, D. C. 
Attorney for Defendant 
• • • • 

22 Filed Sept 19 1949 Harry M. Hull, Clerk 

Order Denying Defendant’s Motion to Adjudge 
Plaintiff in Contempt 

Upon consideration of defendants motion to adjudge 
plaintiff in contempt of Court filed herein on July 25, 
1949, and plaintiffs memorandum of points and authori- 
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ties filed in opposition thereto, and the oral arguments 
of counsel being heard in open Court on September 9, 
1949, it is by the Court this 19th day of September, 1949, 

ORDERED, that the defendant’s motion to adjudge 
plaintiff in contempt of this Court, be, and the same 
hereby is overruled and denied. 

/s/ Matthew F. McGuire 
Judge 

• • • • 

23 Filed Nov 8 1949 Harry M. Hull, Clerk 

Motion for Judgment for Arrearages for 
Maintenance 

Comes now the defendant in the above entitled cause and I 
moves this Honorable Court for judgment against the 
plaintiff in the sum of $245.00 now due and owing to the j 
defendant from the plaintiff in persuance to the order en- I 
tered herein on the 30th day of June, 1949; and for cause 
refers to the facts set forth in the following affidavit. 

/s/ William E. McCollam 
William E. McCollam 
Attorney for defendant 
412 5th Street, N. W. 
Washington, D. C. 

REpublic 0075 
• • • • 

24 Filed Nov 28 1949 Harry M. Hull, Clerk 

Answer to Motion for Judgment for Arrears 
of Maintenance 

Comes now the Plaintiff, by and through his attorneys 
of record herein, and requests this Honorable Court to 
deny Defendant’s motion for judgment for arrears of 
maintenance, and in support of this request Plaintiff re- 
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spectfully refers the Court’s attention to the Plaintiff’s 
“Points and Authorities” heretofore filed on April 12th, 
1949, and on June 6th, 1949, together with the affidavits 
heretofore submitted herein, which pleadings are re¬ 
quested to be read as a part hereof as though incorporated 
herein at length. 

DAVIS & HARTH, 

Attorneys for Plaintiff, 

900 F St., N.W. - Ex. 3598 
By: /s/ HarryJ.Harth 
Harry J. Harth 
• • • • 

25 Filed Jan 13 1950 Harry M. Hull, Clerk 

An Order for Judgment for Arrearages 

In consideration of the motion of the defendant for 
judgment for arrearages for maintenance filed herein and 
further consideration of the order entered herein on June 
30, 1949 and it appearing to the satisfaction of the Court 
that the plaintiff has not paid to defendant the sum of 
$35.00 a month since the date of that order, nor has he 
paid the sum of $105.00 forthwith as directed by this 
Court in the aforesaid order, it is by the Court this 
13th day of January, 1950, 

ORDERED 

That a judgment be entered against the plaintiff for the 
defendant in the sum of $245.00 for arrearages up to 
October 15,1949. 

/s/ R. B. Keech 
Judge 
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26 Filed Jan 16 1950 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 16th day of January, 1950, 
that James L. Trotter hereby appeals to the United States 
Conrt of Appeals for the District of Columbia Circuit 
from the judgment of this Court entered on the 13th day 
of January, 1950 in favor of the Defendant, Lucille EL 
Trotter, against said Plaintiff, James L. Trotter. 

/s/ Harry J. Harth 
Harry J. Harth 
Attorney for Plaintiff, 

900 F St, N. W., 
Washington, D. C. 
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SUMMARY OF ARGUMENT 

The original divorce decree did not contain a provision 
with respect to the custody and maintenance of the minor 
child of the parties. The lower Court has the power to 
re-open such a case because of its broad equity powers 
independent of statutory authority. The Court because 
of its equity powers has authority to enter an order “pen¬ 
dente lite” for maintenance until the motion for custody 
and maintenance (page 6A of appendix) could be given 
full and final hearing on its merits. In granting such an 
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i order the Court had before it the appellant’s affidavits 
' (Pages 9A-12A of Appendix) and these affidavits attest 
i to appellant’s ability to pay for the support of his child. 
The appellant refused to pay as directed and the Court 
properly entered a judgment against him. 

! ARGUMENT 

1.) The trial Court properly entertained the appellee’s 
motion for custody and maintenance which was filed in 
the original equity case. 

In the case of Emrich v. McNeil, 75 U. S. App. D. C. 

* 307 at page 310 this Court said: 

“But the important consideration which requires that 
the equity court—a court of competent jurisdiction 
shall retain continuing and exclusive jurisdiction in 
the present case is one of public policy, i. e., the wel¬ 
fare of the minor child. Under such circumstances 
it is generally recognized that, independent of statute, 
a court of chancery has jurisdiction over the custody 
and maintenance of such a child. A father who is a 
party to such a proceeding cannot, by contract or • 
otherwise, avoid, or relieve himself from, his pri¬ 
mary obligation to maintain a minor child. The 
child’s claim against its father for maintenance is not 
subsidiary to that of the mother. After submitting 
themselves to the jurisdiction of the court, the par¬ 
ents cannot by their agreement deprive it of power 
to control the custody and maintenance of the child. 
Such a child is in a very real sense the ward of the 
court. It has power to change the custody of the 
child; to enforce the parental obligation to provide 
maintenance; and, if necessary, to remove the child 
from the custody of both parents. 

For these reasons no reservation in the original de¬ 
cree is necessary for the exercise of continuing au¬ 
thority.” 

And in so saying this court was only reiterating 
what has been the settled law of this jurisdiction for 
over 25 years (Elkins v. Elkins, 55 App. 9). 
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2) . The trial Court in proper exercise of its equity 
powers had authority to pass a “ pendente lite” order in 
this case. To say otherwise is to say that an equity Court 
has no power to enforce temporarily a father’s obliga¬ 
tion to support his child. The record shows that this 
father refused to support this child; that after waiting 
three months the mother of the child attempted to obtain 
relief from the Courts. Three more months elapsed before 
an order was passed on June 30, 1949, the day Court ad¬ 
journed for the summer, requiring the father to pay to the 
mother $35.00 a month for the child’s support. The 
father’s contention is that the mother is not a fit person 
to care for the child. This contention was raised only after 
the mother brought him into Court to make him pay for 
the support of his child. Surely a Court of equity has the 
power under these circumstances to require a father to 
pay for his child’s support until the case can be given a 
full and final hearing on its merits. Especially since the 
record indicates from the appellant’s own affidavits that 
he is able to pay, nor does he deny that the appellee has 
been and does furnish the necessities of life to his child. 

3) . The trial Court has not denied the right to a final 
hearing to the parties and as a matter of fact the motion 
still remains on file in the lower Court awaiting the out¬ 
come of point one of appellant’s appeal. 

CONCLUSION 

The lower Court should be affirmed. 

William E. McCollam 
and 

Habby J. Ahebn 
416 - 5th Street, N. W. 
Washington, D. C. 

Attorneys for Appellee 


